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In the conclusion of the Doctrine OFRighL Kant says “the condition of‘peace is
the only condition in which what is mine and what is yours are secured under
laws for a multitude of human beings living in proximity to one another and

therefore under a constitution” (6:355).
But peace requires both domestic and international institutions.

Without the right of nations and cosmopolitan right, it looks like individual

rights are still provisional.

THE RIGHT OF NATIONS governs the ways in which states may resolve the

disputes that arise between them.

COSMOPOLITAN RIGHT governs the relations between states and non-citizens

and between citizens of different states.

A state of states?

Kant claims that the relation between states is analogous to the relation between

individuals in a state of nature.

1. States are in a state of nature.
(a) They are threats to cach other (8:354).

(b) State territory is subject to dispute and indeterminacy.

2. The state of nature is a condition of war — “The way in which states pursue
their right can never be legal proceedings before an external court but can
only be war” (8:355).

3. States do no wrong each other in this condition, but do wrong in the highest

degree by remaining in it.

On thiS bS.SiS7 a WOT]d state seems to bC thC required solution to the g]oba] state

ofnature. Kant seems to acknowledge EhiSZ

In accordance with reason there is only one way that states in relation with one
another can leave the lawless condition, which involves nothing but war; it is
that, like individual human beings, they give up their savage (lawless) freedom,
accommodate themselves to public coercive laws, and so form an (always growing)

state of nations that would finally encompass all the nations of the earth. (8:357)

Only in a universal association of states (analogous to that by which a people be-
comes a state) can rights come to hold conclusively and a true condition of peace
come about. (6:350)

But then he wobbles:

This alliance must, however, involve no sovereign authority (as in a civil consti-
tution), but only an association (federation); it must be an alliance that can be

renounced at any time... (6:344)

By a congress is here understood only a voluntary coalition of different states
which can be dissolved at any time, not a federation (like that of the Ameri-
can states) which is based on a constitution and can therefore not be dissolved...

(6:351)

“Under the general concept of public Right we
are led to think not only of the Right of a state,
but also of a Right of nations (ius gentium).
Since the earth’s surface is not unlimited burt
closed, the concepts of the Right of a state
and the Right of nations lead inevitably to the
idea of a Right for all nations (ius gentium) or
cosmopolitan Right (ius cosmopoliticum). So if
the principle of outer freedom limited by law
is lacking in any one of these three possible
forms ofrightful condition, the framework of
all the others is unavoidab]y undermined and
must finally collapse” (6:311).

“In the state of nature among states, the right
to go to war (to engage in hostilities) is the way
in which a state is pcrmitrcd to prosecute its
right against another state, namely by its own
force, when it believes it has been Wrongcd by
the other states; for this cannot be done in the
state of nature by a lawsuit” (6:346).
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Question: If individuals and states are in an ana]ogous condition, Why isn’t the

solution the same? Why a league/congress and not a world state?
Kant seems to provide different justifications:

« “if'such a state made up of nations were to extend too far over vast regions,
governing it and so too protecting each of its members would finally have to
become impossible” (6:350).

« States “do not at all want this” (8:357).

« A state of nations “would be a contradiction, inasmuch as every state in-
volves the relation of a superior (legislating) to an inferior (obeying, namely
the people); but a number of nations within one state would constitute only

one nation, and this would contradict the presupposition” (8:354).

. “what holds in accordance with natural right for human beings in a law-
less condition, “they ought to leave this condition,” cannot hold for states
in accordance with the right of nations (since, as states, they already have a
rightful constitution internally and hence have outgrown the constraint of
others to bring them under a more extended law-governed constitutions in

accordance with their concepts of right)” (8:355-56).

Possible solution 1: Deny the ana]ogy.
Possible solution 2: Embrace the world state.

Possible solution 3: Accept the impossibility of peace.

Cosmopolitan Right

For Kant, cosmopolitanism is not an ethical ideal: “This rational idea of a peace-
ful, even if not friendly, thoroughgoing community of all nations on the earth
that can come into relations affecting one another is not a philanthropic (ethi-

cal) principle but a principles having to do with rights” (6:352).
It does not ground Peter Singer-style arguments for aid to the global poor.

Cosmopolitan right is the entitlement to offer to enter into commerce with peo-

ple from other states.
This right has both permissive and restrictive elements.

It is permissive because it allows travel to other countries: hospitality “means
the right of a foreigner not to be treated with hostility because he has arrived
on the land of another” (8:357).

This likely just means that you are entitled to show up at the border. Kant gives
the examples of China and Japan both of which “wisely” (8:259) placed restrictions

on European trade (in China’s case by refusing entry to all Europeans).

It is not an entitlement to occupy the land belonging to citizens of the places
you visit, pace Huber: “I take it that the right of a traveller to move around freely
effectively amounts to a right to infringe on foreign property or territory” (Huber

2022, 103).

It is restrictive because it does not allow any more than this. In particu]ar, the
right to hospitality does not entitle visitors to settle, and if they are treated with

hostility they may not go to war and conquer those whom they encounter.

The cosmopolitan right has anti-colonial implications:

“If-Right in gcncra] is inhcrcnt]y coercive then
states, in honouring their juridical obliga-
tions, should submit under a supra-state ju-
ridical authority internationally. Yet if states
are themselves supreme enforcers of Right,
they cannot be juridically compelled—the ap-
plication of‘Righr against them cannot be co-
ercive. This is Kant’s sovercignty dilemma”

(Flikschuh, 2010, 471).

“since possession of the land, on which an in-
habitant of the carth can live, can be thought
only as possession of part of a determinate
whole, and so as possession of that to which
cach of them ()riginally has a right, it follows
that all nations stand originally in a commu-
nity of land, thought not of rightful commu-
nity of possession and so of use of it, or of
property in it instead rhc_y stand in a com-
munity of possible physical interaction (com-
mercium), that is, in a thoroughgoing relation
of cach to all the others of offering to engage in
commerce with any other, and each has a right
to make this attempt without the other being
authorised to behave toward it as an enemy
because it has made this attempt” (6:352).

“Conceptions of hospitality as a robust, en-
forceable global entitlement were often in-
voked to justify colonial practices abroad, no-
tably the annexation of Indian territory in the
Americas” (Stilz 2014: 201).
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If one compares with this [cosmopolitan ideal] the inhospitable behaviour of civilised,
especially commercial, states in our part of the world, the injustice they show in
visiting foreign lands and peoples (which with them is tantamount to conquering
them) goes to horrifying lengths. When America, the negro countries, the Spice
Islands, the Cape and so forth were discovered, they were, to them, countries

belonging to no one, since they counted the inhabitants as nothing. (8:358)

Refugees

Kant claims that we are permitted to turn away visitors “if this can be done

without destroying” them (8:358).
What is the scope of this entitlement? How permissive is it?

This will depend on how we understand what it means to ‘destroy’ someone.

Consider two alternatives:

1. It might include sending someone back to a state that will persecute them,
or in some way undermine their agency.

2. Tt might merely include not sending someone to their immediate death.

We might also wonder whether there are constrains internal to the accepting

state. For example, does it matter how many refugees arrive at the border?

Non-state peoples

The right to travel raises an interesting question with respect to encountering
non-state peoples. Name]y, why is it impermissib]e to coerce them to enter a

state?

Kant claims that, “if you cannot help associating with others, enter into a society
with them in which each can keep what is his” (6:237). So it seems that non-state
peoples have a duty of state entrance. If duties of right are enforceable, why can't

OEhCTS fbrce them into a state?

The puzzle is generated by the need to reconcile i. perhaps the central claim
of Kant’s political philosophy, with the fact that ii. he seems to get the norma-
tive judgement about European contact with non-state (non-European) peoples

right.

Here is how Stilz puts the worry:
So, the logic of Kant’s property argument seems to point him towards the follow-
ing conclusion: non-state peoples ought to construct a political authority. This
is a coercible duty of justice that they are currently shirking. Since this exist in
this wrongful condition, shouldn't foreigners have the right to coerce them into
a civil state, perhaps by annexing their territory or subjecting them to colonial

rule? (203)

One possible solution: non-state peoples do not make property claims. Given
that the duty of state entrance is conditional on such claims, they are simply

not under a coercible duty.

Response: Kant does not think that all non-state peoples do not raise property
claims. And even if they didn't, this would be contingent. Don’t we want a more

robust anti-colonial argument?

SO, non-state peop]es are under a duty to Form a state.

“Whoever [visits other peoples] \r'oluntarily
can in any case be turned away, but not
fought, by the inhabitants, whoever is invol-
untarily forced into it (a ship that secks haven
in a storm or the crew of a stranded ship) can-
not be chased into driving danger from the
coast [...] but he must be able to find shelter
until a suitable opportunity for his departure
arises” (23:173).

“If your own state will not take you back, be-
cause it has stripped you of your citizenship,
or you cannot safely return because its rulers
are making war on their own peoplc in some
other way, the right of any other state to ex-
clude you runs up against its own internal
limic [...]. On]y ifyou have nowhere else to
go does the state’s right to restrict your en-
try make you subject to the choice of another”

(Ripstein, 2009, 298)

Stilz is relying on property doing the work in
Kanf‘s 211'gulnen[ (:01' leﬁving the state Of na-
ture. Does anything change if we think that

the innate right is also doing some work?

“Can two neighbouring peoples (or families)
resist each other in adopting a cerrain use of
land, for example, can a hunting people resist
a pasturing people or a farming people, or the
latter resist a people that wants to plant or-
chards, and so forcth? Certainly, since as long
as they keep within their own boundaries they
way they want to live on their land is up to
their own discretion” (6:266).
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Stilz's suggestion: “Kant believes that our authorisation to coerce others to fulfil
their politica] obligations depends on a prior assumption that our interaction
with them is unavoidable” (206).

Europeans choose to travel, and so their interaction with the non-state peoples
they meet is avoidable. They are thus non-entitled to force them into a state
even though those peoples are acting in a way that is “wrong in the highest

degree” by remaining in the state of nature.
Questions:

1. What about a case in which a non-state, nomadic group uses the land adja—
cent to a state?

2. Is it the choice to arrive or the choice to leave that is at issue? Imagine that
travellers have the resources to get to a different continent but not the re-
sources to return home? (Shipwreck +lack of suitable trees for ship building).

3. Is unavoidable contact rea”y a matter of‘speeiﬁe individual interactions?

There is a further question: what about displacing non-state peoples from their

land?

Stilz says this furcher question is addressed by Kant’s account of provisional

right.

Recall the distinction between strongly conventionalist and strongly naturalist
readings ofproperty in the state of nature. Stilz is happy with neither, and opts

for a middle ground.
For Stilz, provisional rights are a species of empirical possession.

“Provisional rights [...] are rights of empirical possession that are established
through a process of physical appropriation that occurs in time and space. [...]
Insofar as one’s acquisition looks forward to the establishment of a rightful con-
dition that can issue a rational title to confirm one’s empirical title, one’s em-
pirical possession binds others to respect it now. It is legitimate7 even if not

perfectly just” (213).

Two questions: 1. Isn't part of the problem that the acquisition of non-state
peoples does not “look forward to the establishment of a rightful condition™ 2.
What about Kant’s claims that we do not wrong others in the state of nature?

The anNswer seems to mistake the nature O{: the wrong.
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session” (6:257).
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